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Feds: Medical-Liability Caps Wuld Have Little Effect on Health-Care
Cost s

WASHI NGTON 01/ 14/ 2004 (BestWre)-A new federal analysis of the costs
associ ated with nmedical -mal practice liability has found that limting
jury

awards woul d have a negligible effect on the overall cost of health
care,

under mi ni ng a key argunment of doctors and insurers who seek to enact
t hose

l[imts at the state and federal I|evels.

The Congressional Budget Ofice, in an eight-page brief titled
"Limting

Tort Liability for Medical Mal practice," says that mal practice costs
nmake up

only a tiny portion of the nation's health-care spending. The Anerican
Medi cal Associ ation and various insurance industry groups have been

| obbyi ng

vigorously for caps on pain-and-suffering awards in jury trials, saying
t hat

runaway judgnents are contributing to out-of-control nal practice

prem uns

and, as a result, higher health-care costs.

But while the CBO found that such caps m ght have an effect on
prem umns,
they could only have a m nuscule effect on overall health-care costs.

"Evidence fromthe states indicates that premuns for mal practice

i nsurance

are lower when tort liability is restricted than they woul d be

ot her wi se, "

the CBO researchers wote in the report, rel eased the week of Jan. 5.
" But

even |large savings in premuns can have only a small direct inpact on
heal th

care spending--private or governnental --because nal practice costs
account

for less than 2% of that spending."”

The CBO al so | ooked at other possible effects of limting nedica
liability,

such as reducing doctors' reliance on "defensive nedicine," the
practice of



ordering nore tests or procedures than m ght otherw se be necessary out
of

fear of being sued. Reining in mal practice awards, the argument goes,
woul d

renove the incentive to "overtreat" patients, thereby hel ping to reduce
t he

overal | ampbunt of health care. But the CBO found "weak or inconclusive"
evi dence to support that, as well.

In looking at the goals of enforcing liability for medical mal practice,
t he

resear chers wei ghed econom c efficiency, which they defined as
"providing

t he maxi mum possi bl e net benefits to society," and equity,
"distributing the

benefits and costs fairly.
is

t hat anyone harnmed by a nedi cal professional's actions deserves to be
conpensated by the person who hurt them The efficiency argunent,
nmeanwhi | e,

holds that liability gives health-care providers an incentive to avoid
mal practice injuries in the first place.

The equity-related argunment, the CBO says,

In the real world, however, liability's effect on efficiency depends on
t wo

things, the researchers wote: the standards used to tell actua

nedi cal

negl i gence from appropriate care, and whether nal practice awards
accurately

reflect that. If malpractice is judged wongly, or even defined in an
uncl ear way, doctors will feel pressure to order nore tests and
procedur es

as a way to show that they weren't negligent. But if malpractice is
defi ned

clearly but too broadly, or if awards are out of line with the actua
damages inflicted, doctors mght again resort to defensive nedicine,
drop

ri sky procedures or retire. That argunment lies at the core of the
Aneri can

Medi cal Association's case in favor of caps on noneconom ¢

pai n- and- suf feri ng awards.

But, the researchers also wote, if doctors aren't exposed to the ful
costs

of negligent behavior--if their insurance isolates themfromthe
consequences, or if their mal practice goes unnoticed or isn't paid for-
-t hen

t he pendul um swi ngs the other way, with doctors facing too little of an
incentive to avoid risky medical practices.

"For all of those reasons," the researchers wote, "it is not clear
whet her
trying to control nalpractice by neans of liability inproves economc

efficiency, or reduces it."

“I'n short, the evidence available to date does not nake a strong case
t hat



restricting mal practice liability would have a significant effect,
ei t her

positive or negative, on econom c efficiency,
concl uded.

t he CBO researchers

The CBO brief conmes anmid a raging debate over how best to control the
soaring cost of nedical-mal practice insurance. Insurers and the AVA
have

been pushing for caps on pai n-and-suffering awards both in Congress and
at

the state level, with m xed success. Though backed by President Bush, a

nedical -liability reformbill was stalled in Congress at the end of
2003.

But four states--Arkansas, Florida, Chio and Texas--enacted | aws
limting

nonecononi ¢ danages.

According to data fromthe U S. Departnent of Health and Human

Servi ces, 22

ot her states now have | aws that place some formof limts on jury
awards in

nmal practice cases, bringing the total to 26: Al aska, California,
Col or ado,

Hawai i , |daho, Indiana, Kansas, Louisiana, Mryland, Massachusetts,
M chi gan, M ssissippi, Mssouri, Mntana, Nevada, New Mexico, North
Dakot a,

Sout h Dakota, Utah, Virginia, Wst Virginia and Wsconsin. |ndiana,
Louisiana and Virginia limt total damages only, while Col orado sets
separate limts on econonic and nonecononi ¢ danages. New Mexico limts
t he

total anmount of danages that nmay be awarded in a case, discounting
anount s

awarded for punitive danages and nedi cal expenses.

A recent study by Stanford, Conn.-based consulting firmTillinghast-
Tower s

Perrin found that tort costs in the United States rose to $233 billion
in

2002, about $25 billion of which were directly attributable to

nedi cal - nal practice cases (BestWre, Dec. 9, 2003).



