
 

 

POLICYHOLDERS OF AMERICA 

The long awaited decision on mold coverage by the Texas 
Supreme Court, Fiess v. State Farm Lloyds, has arrived.  
See Fiess v. State Farm Lloyds, — S.W.3d —, 2006 WL 
2505995 (Tex.), 49 Tex. Sup. Ct. J. 996. Basically the 
Court said that mold damage in certain instances, such 
as mold resulting from roof leaks and window leaks, was 
never covered under the Texas Standard HO-B Insurance 
policy in the first place. A dissenting opinion was written 
which argued that the policy was ambiguous and there-
fore had to be interpreted in favor of coverage for mold. 
But the majority outnumbered the dissent by a 7-2 vote. 
Overall the decision is obviously not helpful for homeown-
ers dealing with their insurers regarding mold claims. 
 
Some good news for Texas homeowners to come out of 
this opinion is that the Court left open the question of 
whether or not mold that was caused by water damage 
from plumbing, heating or air conditioning leaks was cov-
ered under the policy. Policyholders arguing for mold cov-
erage in the past have relied on two separate clauses 
contained in the policy: (1) the “ensuing loss” clause, and 
(2) the “plumbing leak” exception. The Fiess decision 
means that the first argument is likely no longer valid in 
this State. As to the “plumbing leak” exception, the Court 
stated in a footnote that the Fiess’s had not properly pre-
served that issue for appeal, and thus it was not ad-
dressed. Presumably those types of claims are still cov-
ered. See Balandran v. Safeco Insurance, 972 S.W.2d 
738 (Tex. 1998). Although the Balandran decision sup-
ports the argument that mold resulting from plumbing 
leaks is covered, the Court in that case did not specifi-
cally discuss coverage for mold, but rather coverage for 
foundation damage. Therefore, a final decision has not 
been made. 
  
The Court in Fiess stated that the policy language was 
clear and unambiguous; that mold was not covered. The 
Court stated that the “ensuing loss” clause, which is 
found immediately after the exclusion for mold and which 
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POLICYHOLDER ADVOCATE 

many other courts had 
interpreted to provide 
coverage for mold, did 
not provide coverage af-
ter all. See Flores v. 
Allstate Tex. Lloyd’s Co., 
278 F.Supp.2d 810, 814 
n.3 (S.D.Tex.2003) 
(finding that mold is cov-
ered if it results from a 
covered water damage 
event); Salinas v. Allstate 
Tex. Lloyd’s Co., 278 
F.Supp.2d 820, 824 
(S.D.Tex.2003) (same); 
Home Ins. Co. v. McClain, 
No. 05-97-01479-CV, WL 
144115 (Tex.App.–
Dallas, Feb. 10, 2000) 
(not designated for publi-
cation) (holding that the 
ensuing loss provision 
provides coverage for 
mold damage resulting 
from covered water dam-
age). The Court did not 
discuss these prior deci-
sions in its opinion. 
  
The Court also stated that 
just because the Texas 
Department of Insurance 
had construed the policy 
differently to provide cov-
erage for mold, that did 
not make the policy am-
biguous. Instead, the 
Court stated the policy 
unambiguously excluded 
coverage for mold and 
partly relied on the 1975 
appellate court decision 
in Lambros v. Standard 
Fire Insurance Company 
and its subsequent writ 

history to argue that the 
Court was, at least in 
part, bound by prior 
precedent. 
 
The San Antonio Court of 
Appeals in Lambros held 
that the ensuing loss 
clause for water damage, 
found after the settle-
ment exclusion, did not 
provide coverage for the 
excluded loss. See Lam-
bros, 530 S.W.2d 138, 
141-42 (Tex.Civ.App.–
San Antonio 1975, writ 
ref’d).  Thirty years ago 
the Texas Supreme Court 
refused writ in Lambros 
(as opposed to denying 
writ or noting its refusal 
by indicating no reversi-
ble error) . By  refusing 
writ, under Texas Rules 
of Appellate Procedure 
the opinion is to be given 
the same weight as if it 
had been decided by the 
Texas Supreme Court. 
SEE TEX. R. APP. P. 56.1. 
The Supreme Court de-
clined to overrule the 
Lambros decision. 
 
The Fiess decision will 
affect some, but not all, 
pending claims and law-
suits regarding mold 
damage in Texas. For 
claims of mold damage 
arising from plumbing, 
heating or air condition 
leaks, the decision does 
not mean those claims 
are not covered. There is 
still a good argument 
that those claims are 
covered based on the 
Texas Supreme Court 
decision in Balandran. 
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For claims based solely 
on mold resulting from 
roof leaks and window 
leaks under the former 
Texas HO-B policy, how-
ever, the decision may 
affect coverage in cer-
tain cases. A policyholder 
can still argue in those 
cases that the insurer 
has violated the Texas 
Insurance Code or vio-
lated its common law 
duty of good faith and 
fair dealing. Whether or 
not that argument can 
be successful, however, 
will depend on the indi-
vidual facts of the case 
and how the claim was 
handled by the insurance 
company. 
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