
 

 

POLICYHOLDER ADVOCATE 

I have reviewed hundreds 
of claim files and attorney 
files, and often get calls 
from lawyers asking for 
advice on how to best 
write letters to an insurer 
that is committing bad 
faith. I deal extensively 
with this subject on my 
w e b s i t e , 
www.abourezk.com .  Here 
are 8 of the most costly 
mistakes that I see law-
yers make.    
 
MISTAKE NO. 1: Trying to 
“set up” a bad faith case. 
Some lawyers think that 
when they see bad faith 
behavior by an insurance 
company, they need to  
hide the ball and hope the 
company will continue to 
commit bad faith. I think 
just the opposite.   
 
     ADVICE: The best way 
to “set up” an insurance 
company is to give it every 
opportunity to do the right 

thing. Don’t hide the ball 
and hope they will commit 
bad faith. Give them all of 
the facts, tell them the 
applicable law. If they do 
the right thing ... that’s 
great. If they ignore you, 
then they have done a bet-
ter job of setting them-
selves up than you can 
ever do. Don’t worry that 
you will lose out on a bad 
faith case. Unfortunately, 
there are plenty of them. If 
you behave the way I am 
telling you here, you will 
either get coverage 
(assuming your client de-
serves it), or your client 
will have an obvious case 
of bad faith.   
 
MISTAKE NO. 2: Writing 
nasty letters to the com-
pany-Threatening to sue 
for bad faith.  When it 
comes time to try the 
case, tough talk just 
makes you look like a jerk, 
and  makes the jury want 
to line on the side of the 
insurance company. In 
fact, one of the first lines 
of defense in a bad faith 
case is for the insurance 
company to point at the 
plaintiff’s lawyer and sug-
gest that he or she is the 
driving force for the entire 
case. 
 
     ADVICE: Be pleasant. 
Tell them that there is no 
basis for denial. Give them 
the accurate facts and the 
accurate law. Tell them 
that your client needs his 
coverage, and offer any 
help you can give to assist 
the company in evaluating 
the claim.  If they ignore 
you, then write them 
again. Forget flamboy-

ance. Be simple.   
 
MISTAKE NO. 3: Writing 
long winded letters in a 
lecturing tone.  These 
make lousy trial exhibits, 
and  diffuse whatever le-
gitimate points you have.   
 
     ADVICE: Keep your let-
ters short, to the point, 
and end by offering what-
ever help you can give. 
When you get no re-
sponse, write again. Three 
short letters asking for 
help, all short and to the 
point, and all ignored by 
the company, are much 
better than one long 
winded one. 
 
MISTAKE NO. 4: Over-
reaching on the value of 
the claim. Too many law-
yers think their job is to 
get everything they can, 
and when they get that, to 
get some more.  
 
     ADVICE: If you can get 
what is fair, then you have 
done a good job. The typi-
cal lawyer’s habit of trying 
to get every last cent is 
death to a bad faith claim.  
In trial, the whole story you 
are trying to tell is one of a 
company that seeks to get 
every advantage it can 
over the policyholder. If 
the policyholder’s lawyer is 
playing the same game 
with the insurance com-
pany, the jury can smell it 
and you have lost the high 
ground.  
    
MISTAKE NO. 5: Whining 
about “my poor client”- or 
overusing hyperbole. As 
with overreaching on the 
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value of the claim, don’t 
exaggerate about your cli-
ent either. It makes you 
look like the kind of lawyer 
that juries don’t like. Simi-
larly, in our sense of out-
rage we often express our-
selves in the BIGGEST, and 
MOST COLORFUL, and 
MOST EXTRAVAGANT terms 
we can concoct. This kind 
of language falls flat. It 
compromises your credibil-
ity.    
 
     ADVICE: If your client is 
having problems because 
of the denial or delay in 
payment, say so. But don’t 
overplay it. Nothing that 
you can exaggerate is more 
powerful than simple hon-
esty.   Look at your letters. 
Remove words ending with 
the letters “ly”. If the facts 
are clear, introducing them 
with the word “clearly” or 
“obviously” is not going to 
make them any more so. 
This kind of letter writing, 
short and to the point, 
makes a great a exhibit at 
trial because it is simple, 
and honest.    
  
MISTAKE NO. 6: Delaying 
your response to the com-
pany. The insurance com-
panies use delay on a poli-
cyholder the same way that 
you use hot water on a 
sticky jar lid ...  to loosen it 
up. As time passes, the 
policyholder softens up, 
gives in, and takes less.  It 
is hard to complain about 
delay, though, when the 
policyholder’s own lawyer 
takes weeks or months to 
answer letters, or provide 
information.  
                      Continued on page 4 
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POLICYHOLDER ADVOCATE 

     ADVICE: Never let the 
ball linger in your court. 
Always get it back in their 
court. Get them what they 
ask for, do it quick, and 
then ask if they need any-
thing else. Any delay 
must always come from 
them.    
 
MISTAKE NO. 7: Failing to 
ask questions. The insur-
ance company has a duty 
to provide the insured 
with full and fair disclo-
sure of the facts and the 
law on which it bases a 
denial.  Ask them to live 
up to this duty. They usu-
ally fail miserably.   
 
     ADVICE: Ask the com-
pany for specific informa-
tion.  What investigation 
have you conducted?  
What facts have you un-
covered?  Who have you 
interviewed?  Will you 
supply us with copies of 
your claims file?  For 
some reason claims per-
sonnel ignore these ques-
tions as if they are too 
stupid to even address. 
This makes for a great 
opening statement that 
will have a jurors setting 
their jaws and  seething.    
 
MISTAKE NO. 8: Missing 
the opportunity to give 
the insurer one last 
chance to avoid litigation. 
When the case goes to 
trial, the defense loves to 
play the “greed” card 

against both the policy-
holder and the policy-
holders’s lawyer.    
 
     ADVICE: When appro-
priate, and with the per-
mission of my client, I 
will sometimes write the 
company a polite letter 
offering to drop our 
claim and let the com-
pany keep our money if 
the company is also will-
ing to admit that they 
violated the unfair 
claims practices laws 
and agree to an audit of 
their claim files in order 
to correct similar viola-
t i o n s  p e r p e t r a t ed 
against other policyhold-
ers. They never accept. 
Later, when they  try to 
play the “greed” card 
against us, this letter 
and their refusal to even 
answer it becomes a 
huge problem for the 
company. If it goes into 
evidence, the defense 
may as well go home. 
Even if the judge de-
cides not to automati-
cally allow admission of 
the letter into evidence, 
(s)he will often warn the 
insurer that arguments 
of greed and manipula-
tion by the plaintiff will 
kick the door open to 
admission of the letter.    
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