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KB Home to Settle FTC Arbitration Complaints

By Annette Haddad, Times Staff Writer

KB Home said Tuesday that it had
agreed to pay $2 million to settle
complaints that it had again vio-
lated terms of a 26-year-old federal
order prohibiting it from restricting
customers' rights to sue over al-
leged construction defects.

But the Los Angeles-based home
builder could still face a class-action
lawsuit on the matter. A hearing on
the suit is set for next month in a
Texas state court.

KB Home said it had been negotiat-
ing with the Federal Trade Commis-
sion for at least two years to re-
solve the latest dispute over its use
of binding arbitration clauses in
home warranties. Such clauses re-
quire customers to settle warranty
complaints through arbitration
rather than through the courts.

"Most warranty claims are resolved
quickly and at this point we don't
use binding arbitration," said KB

Home spokeswoman Kate Mul-

hearn, who characterized the issue
as a disagreement with the FTC
over "language."

Last week, KB Home agreed to pay
another federal agency $3.2 million
to settle allegations of lending prac-
tice violations by its home mortgage
unit.

On Tuesday, the FTC declined to
confirm whether it was in talks with
the company. The agency also de-
clined to comment on a Wall Street
Journal report that it was planning
to impose a multimillion-dollar fine
on KB Home. Any proposed fine or
settlement must be approved by
the Justice Department.

Binding arbitration clauses are com-
mon in most new-home purchase
agreements, and most home build-
ers include them in their buyer con-
tracts and home warranties. Such
agreements are routine in other
industries, including securities bro-
kerage and other financial services.

But the matter is a hot-button issue

among consumer advocates, who say
that arbitrators tend to rule in favor of
companies and thus consumers are
better off taking grievances to court.

But KB Home, among the five biggest
U.S. builders, stands apart as the only
major builder prohibited by the U.S.
government from requiring mandatory
arbitration. In 1979, the company,
then known as Kaufman & Broad
Home Corp., agreed — without admit-
ting or denying liability — to word its
buyer contracts so that it would be
bound to mandatory arbitration but its
customers would not. That consent
decree stemmed from FTC allegations
that the company sold houses with
major defects.

In 1991, the company was sued by
the Justice Department for allegedly
violating terms of the consent decree.
KB Home agreed to a $595,000 fine
and was permanently enjoined from
committing future violations.

Since then, fresh complaints about
the company's use of binding arbitra-
tion clauses were brought to the FTC's
attention, said Janet Ahmad, presi-
dent of Homeowners for Better Build-
ing, a consumer group that advocates
tougher homeowner protection laws.

KB Home has "to resolve these com-
plaints with the FTC so homeowners
can understand that if they complain
long enough and if they are persistent
enough™ their complaints will be taken
seriously by the agency, Ahmad said.
She added that many KB Home cus-
tomers have also filed complaints
about the company not honoring
terms of its warranty.

Meanwhile Tuesday, attorneys for KB
Home succeeded in getting a county
judge in Laredo, Texas, to postpone a
July 19 hearing until next month to
determine whether a suit brought by
a group of KB Home customers could
become a class action. The customers
contend that the company's recent
use of binding arbitration agreements
violated their constitutional rights.

Alice Oliver Parrott, a lawyer repre-

senting the homeowners, said KB
Home attorneys told the judge that the
company expected to have the FTC
matter resolved by Aug. 9, and the
resolution could affect the pending law-
suit.

"If there is an FTC enforcement action,
I'm glad," Parrott said. "But that does-
n't affect the people who have been
misled about their constitutional rights
or provide them remedies. They need
more than an FTC settlement."

Parrott said the homeowners' suit did-
n‘t request monetary damages but
sought a court order requiring KB
Home to notify all homeowners that
any binding arbitration clauses were
null and void.

Mulhearn of KB Home said the com-
pany "voluntarily" removed a binding
arbitration clause from its home war-
ranty in 2003 and "notified all KB
homeowners that it would not be en-
forced."

KB Home shares fell $1.15 to $80.15
on Tuesday.
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After making a $3.2
million settlement with
the U.S. Department of
Housing and Urban
Development last
week, KB Home ex-
pects to reach a sepa-
rate  multimillion-dollar
settlement soon in a
case before the Fed-
eral Trade Commis-
sion.

The FTC contends that
KB Home violated a
ban against binding
arbitration clauses in
sales contracts, which
limit home buyers' abil-
ity to sue the company
over defects.

The FTC settlement is
pending approval from
the Department of Jus-
tice, said KB Home
spokeswoman Kate
Mulhearn.

In the HUD settlement,
KB Mortgage Co., a
subsidiary of Los An-
geles-based KB Home,
was alleged to have
violated numerous un-
derwriting  practices
that put it at odds with
HUD's Mortgagee Re-
view Board.

In both investigations,
the government agen-
cies relied on home-
owner complaints that
were funneled to them
by the San Antonio-
based Homeowners for

Better Building.The
lead case in the FTC
investigation, however,
was an allegation by
Laredo truck driver
Timothy D. Pruitt that
KB Home contracts
required arbitration in
disputes. KB Home,
stung by the attention
that case received,
tried to get an early
resolution by voluntar-
ily removing its binding
arbitration clause in
2003.

"Binding arbitration is
the industry practice,"
Mulhearn said. "We are
the only large builder to
remove it. The 10-year,
nonbinding arbitration
is the KB Home prac-
tice now."

The FTC has not an-
nounced the settle-
ment, nor has the
amount been dis-
closed, but it is ex-
pected to be several
million dollars.

In the HUD settlement,
Mulhearn said the size
of the audit was a fac-
tor in the amount.

“We believe we were
the largest audit
they've ever done,"
Mulhearn said. "l think
they're trending toward
larger audits. In any
case, the figure is not

material to our financial
performance."

KB Home was glad to
have finally reached
agreements in  both
cases, she said.

Brian D. Montgomery,
chairman of the Mort-
gagee Review Board,
described HUD's deal
as a landmark settle-
ment that "sends a
strong message that
FHA will not tolerate
violations of its require-
ments, especially when
they can cause home-
owners to default on
their mortgages.”

The Wall Street Jour-
nal contributed to this
report.






