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The First Family as they prepare to tak

Expectations are high for the new President. He takes office at a time of great turmoil yet has done what

no other has donefi so engage the masses in the political process that he must now deliver on his
promise of change.

The word o6changed means different things to diff
that at the top of his o0to do | -<ossunderpolgiesfuaitear se s
divided nation and begin putting public interest above corporate interest.

He tol d

s , o0Change is on the way. 0 inGirance fromithes n
consumer &8s

u
0 peamaynaictuatbyflive upi taehvg promises.
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OBBEFE, SO LONG, FAREWELLS6 to some ol
to hope?

ltdéds no secret t hat the health effec
Let 6s face it: it co pqldglw% ptherg t@gns Daver I‘gjré}he Ye{ygqglyldya_ls and _mdustrles
. . . riendly to Bush™ and other Republican leaders. Notwithstanding Laura
The Bush administration has enabled in- Bushos personal experience and symptc
surers and other big business interests to the Texas Governords Mansi on Preside

run roughshod over the consumer. Under ..y t licies that lav the health effects of t
Bush, the very agencies charged with pro- ceer:ta)(inari%?des}d policies that downplay the health effects of exposure to

tecting public health and punishing corpo-
rate fraud and negligence did just the op-  Last month, Obama named former Senate Majority Leader Tom Daschle
posite & all so that the perpetrators could as secretary of health and human services. The secretary appoints the

escape liability. CDCdirector not the President but giyv
. she will be replaced by somepne who puts science before politics.
Democrat s arenot perfect.p%on){e ﬂavep P

fallen for the same dangling financial carrot
as those on the other side of the aisle. But,
as a rule, Democrats are less likely to
award big business its wish list.

Another indication that actual science may trump cro-
nyism is Obamads appointmen
head up the Environmental Protection Agency.

Lisa Jackson, who will be the first black person to
sleadfth@ IEPA Ks€éaYormer New Jersey Department of
Environmental Protection commissioner who worked
at the federal agency for 16 years. Jackson is a co-
chair of Obama's EPA transition team, and currently
serves as chief of staff to New Jersey Gov. Jon S.
. Corzine.

Thus far, Obamabs n (
positions impacting policyholders looks
promising, especially when you consider
the acts they will follow.

Here are some of the highlights:

Dr . Jul i e W
controversial tenure as
director of the Atlanta-
based Centers for Dis-
ease Control and Pre-
vention will, most
likely, end soon.

9 Qatkson grew up in the Lower 9th Ward in New Orleans. Residents of this
area, or what 6s | eft of it after Hu
symptoms after returning to their water damaged homes. Certain recent
epidemiological studies conducted post-Katrina indicate exposures to
toxic mold and formaldehyde are to blame.

Jackson will replace Stephen L. Johnson who was appointed by Presi-

The CDC director sets dent Bush in May of 2005.

the tone and position
on matters involving
public health. During “———
Bushoés first term asObpaymadsdiemami ntafd ogpo f

reversed its position on mold and ques- ratic Leader Tom Daschle as secretary of health
tioned the methodology of a study done on ~ and human services signals the new administra-
a group of infants who died from bleeding t i onds anticipation of
lungs. These infants were all exposed to  bate.

?ntdir?g(s: htﬁlatb ostaéhg//bcs)tr.ys 1v:/ahse whz(;tD 8sthle knows®what ft Itakes0 0 ge{ Igg%lation

caused the infant deaths was particularly passed and how to bring varying views to the

. . table to build support. He also is considered an
guestionable since the agency played a
key role in the research. expert on healthcare and authored a book called

"Critical: What We can Do About the Health-

During Gerberding®nc, sGar ey eGarrissiasto .t Hen which he argues the
many critics lambasted her for sacrificing Sue any longer because it weakens U.S. competitiveness.

science for politics 0 enabling the Bush
agenda on global warming, mold and other
controversial issues to influence scientific
research.

The EPA was created to protect human health
and the environment.

An early Obama supporter, Daschle is likely to have the ear of our new
President but the cost of any overhaul of the system will be the greatest
obstacle considering the record deficit.
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Obama Names Scientists To Admin. Posts

Picks To Head Key Agencies Signal Powerful Reversal Of Bush's
Politicization Of Science Agencies

AP
Dec. 20, 2008

U.S. President-elect Barack Obama on Saturday named Har-
vard physicist John Holdren and marine biologist Jane
Lubchenco to top science posts, signaling a change from Bush
administration policies on global warming that were criticized for
putting politics over science

Both Holdren and Lubchenco are leading experts on climate
change who have advocated forceful government response.

Holdren will become Obama's science adviser as director of the
White House Office of Science and Technology Policy;
Lubchenco will lead the National Oceanic and Atmospheric Ad-
ministration, which oversees ocean and atmospheric studies
and does much of the government's research on global warm-

ing.

Holdren also will direct the president's Council of Advisers on
Science and Technology. Joining him as co-chairs will be Nobel
Prize-winning scientist Harold Varmus, a former director of the
National Institutes of Health, and Massachusetts Institute of
Technology professor Eric Lander, a specialist in human ge-
nome research.

"From landing on the moon, to sequencing the human genome,
to inventing the Internet, America has been the first to cross that
new frontier because we had leaders who paved the way,"
Obama said in announcing his selections in _his weekly radio
address. "Leaders who not only invested in our scientists, but
who respected the integrity of the scientific process."

"Because the truth is that promoting science isn't just about pro-
viding resources - it's about protecting free and open inquiry. It's
about ensuring that facts and evidence are never twisted or ob-
scured by politics or ideology," he said. "I could not have a bet-
ter team to guide me in this work."

In their posts, the four scientists will confront challenges in
global warming after years of inaction by the Bush administra-
tion, which opposed mandatory cuts of greenhouse gas pollu-
tion. Last year, former Surgeon General Richard Carmona testi-
fied to Congress that top Bush administration officials often dis-
missed global warming as a "liberal cause" and sought to play
down public health reports out of political considerations.

Since 1993, summer Arctic sea
ice has lost the equivalent of
Alaska, California and Texas,
and global warming is accelerat-
ing. The amount of carbon diox-
ide in Earth's atmosphere has
already pushed past the level [
some scientists say is safe.

Holdren, 64, is a former presi-
dent of the American Association for the Advancement of Sci-

ence in Washington who has
pushed for more urgent action
on global warming. As Obama's
top science adviser, he would
manage about 40 Ph.D-level
experts who help shape and
communicate science and tech-
nology policy.

Colleagues say the post is well-
suited for Holdren, who at Har-
vard went from battling the
spread of nuclear weapons to
tackling the threat of global
warming. He's an award-laden
scientist comfortable in many
different fields.

"Global warming is a misnomer.
It implies something gradual,
something uniform, something
quite possibly benign, and what
we're experiencing is none of
those," Holdren said a year ago
in a speech at Harvard. "There
is already widespread harm ...
occurring from climate change.
This is not just a problem for our
children and our grandchildren."

Lubchenco, an Oregon State
University professor specializing
in overfishing and climate
change, will be the first woman
to head NOAA. A member of
the Pew Oceans Commission,
Lubchenco has recommended
steps to overcome crippling
damage to the world's oceans
from overfishing and pollution
and has expressed optimism for
change once President George
W. Bush leaves office.
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"The Bush administration has
not been respectful of the sci-
ence," she said earlier this
year. "But | think that's not true
of Republicans in general. |
know it's not. | am very much
looking forward to a new ad-
ministration that does respect
scientific information and that
considers it very seriously in

making environmental poli-
cies."
Varmus, who was a co-

recipient of the Nobel Prize for
his research on the causes of
cancer, served as National
Institutes of Health director
during the Clinton administra-
tion. A former medical profes-
sor at the University of Califor-
nia, San Francisco, he helped
found the Ralph Lauren Center
for Cancer Care and Preven-
tion and chairs a scientific
board at the Bill and Melinda
Gates Foundation.

Lander, who teaches at both
MIT and Harvard, founded the
Whitehead Institute-MIT Cen-
ter for Genome Research in
1990, which became part of
the Broad Institute in 2003. A
leading researcher in the Hu-
man Genome Project, he and
his colleagues are using the
findings to explore the molecu-
lar mechanisms behind human
disease.

In his radio address, Obama
said he planned early next
year to more closely address
the issue of engaging the na-
tion's technology community to
"harness technology and inno-
vation to create jobs, enhance
America's competitiveness and
advance our national priori-
ties."

"It's time we once again put
science at the top of our
agenda and worked to restore
America's place as the world
leader in science and technol-
ogy," he said.
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President Barack Obama has also had serious CanANDWILLOBAMAKNOCKONEOUTOFTHE

discussions with CNN's chief medicall correspondent, p \ R KFORPOL ICYHOL DERSHE® OFFTOA 15
Dr. Sanjay Gupta, to be the country's next surgeop
general. GOODSTART

Insiders with knowledge of the discussions over thg
surgeon general spot said Gupta was unde BIG SHOCK CDGFAILSTOPROTECPUBLIC 6

consideration but cautioned there was not yet a final HEALTH
decision on who would fill the post.

Gupta hosts "House Call" on CNN, contributes repor sLAWYERSNEIGHN ONINSURANCEIX 7,37

to CBS News, and writes a column for Time magazine. He is|a
neurosurgeon and is on the faculty at Emory University School of Medicine
in Atlanta. During the Clinton administration, he was a White House fell ) MEXASCHEATINGVINDSTORNPOLICYHOLDERS 8

and special adviser to therfirst lady Hillary Rodham Clinton.

nvol ved i n shfapin

The surgeon gener al doesndt usLiHlDG!EIXISMIgSeEé-IURF;ICANSUIT 9

administration's policy, but it can be a very effective bully pulpit.
In an August, 2005 interview on CNN, Gupta had this to say about mold:

OExposure to mold can produce physical symptoms that are well[INSURER®DODGEANDWEAVEON CREDITSCORE
documented: For those with allergies, asthma or suppresse@DATA 10
immune systems, mold can make you siekand if you're sick from
mold, that could certainly affect your mental state. But researchers TO AVOIDPAYING GREATAMERICANNSURANCE
hypothesize there may be another possible pathway: mold on theCo. SAYSO BOKE) FROMA FIRETHATKILLED
brain. Molds are toxins- and researchers suspect (but haven't THREEPEOPLES REALLY) BLLUTION 11
proven) these toxins may impede the function of the frontal cortex,

thattouchyf eel y part of our brain that rules emotion. ¢
NSURERPUTTINGIPAFIGHT 12

Dr. Sanjay Gupta

Should he be nominated and be affirmed as surgeon general, we ale
hopeful Gupta will not sweep important environmentaligduced diseases | HINDSIGHT
under the carpet like his predecessors. AYEARN REVIEW 2008 13

Clearly, we candt predict the futluCOVEBABEORDUMMESs far, wedfdd ot
and pray that those unhappy with the election results are smart enough to  TOP10 CASES 15

stop being cheerleaders for the new Presidentds demise. We | f ac
chall enges and President Obamads “’B"aﬁ‘l’d)lﬁBinQo?’ Americads demi se.
THE STEALTHBAI-OUTYOUNEVERKNEW 10
- HAPPENED

POAds Two Cents on Economi GprR&SNVEE-TNYINAIG? 16,
Degy, Mr. President. 30-36
gutsourm iY\é‘%mc ;:hles_/\;agecon mic qus erltﬁ9 c eate %%S%IV ?r;ug‘lbers o) ij S
merican onomy ee trade area agreemen a' e spawne prosperity in
au:al_Tl fr(?r\"}nvakélll col'lector ba¥ed In %g How iF |ron| fﬁifve eds nﬂ18member is l:!\r;&j&) M\pL A?NPMIOREMQLP yiil ui ;3 vsk

opz i S fN f %B ? ? TM@‘- MI?IU.IT)ANDNQ,T{CE(] vi {v bh5 [

é’ Brit his home. .
anir?oné QOWZ‘{._,V&"‘% I\?Tiov‘%l hdPYR,d vrr{x Y SFE’ WQROEETHARVEE THAVGEEh wz, i | { %'} F4RI
conénanl S hoa ource lahor an /or féalr Hea DERAIAGENCMYDMITSV LDCANBETOXIC

quaners ffshore to. skirt the t
it %@ A ,P‘Juwpvu{.pu“n% RESE A eSdHOWERORTINGUSUNMAR I |5 (V| 21 ss
Melinda Ballard, Pollcyholders of America HELPRELIEVESYMPTOMS O 38
NEWMOVIESTARRINGMOLD) RELEASED 22
NEWHOUSEAMENDMENPASSESTOPRG

TECTSCHOOLS 40
LEGALROUNBUP;
NEWSBLURBS 23
STATEBY-STATEDECISIONS 24-29
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Subcommittee Report Finds CDC Has Failed to
Protect the Public Health

(Washington, D.C.) i The Aprii_1% hearing, Dr. Howard
House Committee on Science Frumkin, the Director of ATSDR,
and Technology Subcommit- said he did not really focus on the
tee on Investigations and formaldehyde issue until July
Oversight released a staff re- 2007, when a congressional hear-

port that details the Agency for  ing drew his attention to it. Yet,
Toxic Substances and Disease  documentation provided to the
Registryds ( ATS DS®upconmmittaeddftér thg Subdom-
its response to high levels of mi t t e e 6 § hearing iieveals 1
formaldehyde in travel trailers that Dr. Frumkin had at least 13
provided by the Federal Emer-  separate meetings on the formal-
gency Management Agency dehyde issue between January
(FEMA) to survivors of Hurri- 2007 and July 2007.

canes Katrina and Rita. Based

upon Subcommittee staff inter- N February 2007, ATSDR pro-
views with agency officials and duced a health consultation for

ATSDR6s own i ntgEMA gn formgldepyge. levels in
mentation, the majority report 96 new unoccupied travel trailers

offers a comprehensive account ~ Provided by FEMA to survivors of
of ATSDR6s mi s h atugitanes gauigasand Rita; Jhe
public health crisis. report was marred by scientific
flaws and omissions, according to
The report f i ndtee Subrammittee ASEdife Re-
agencyds i ncompl pott.e Maaynofl theisenissges were
quate handling of their public first flagged by Dr. Christopher De
health assessment, the failure  Rosa, then the Director of the Divi-
to quickly and effectively correct  sion of Toxicology and Environ-
their scientific mistakes and mental Medicine, when he first
their reluctance to take appro-  saw the report three weeks after it
priate corrective actions was all  had been sent to FEMA.
marked by notable inattention

and inaction on the part of Although the report was prepared

ATSDRGOs senions | RAdPesRopsads sta

a result, tens of thousands of aware of the report' because his
Hurricane Katrina and Rita fami-  Staff was asked by FEMA to keep
lies living in trailers with ele- ! he report ficonf
vated levels of formaldehyde Staff was tasked directly by the
were kept in ha r9ifigeof thg Ritectof of ATSDRoN
least one year longer than nec-  the formaldehyde issue. — Ds.
essary.o Frumkin and his deputy, Dr. Tom
Sinks, have consistently main-
The ATSDROSs mi fisdad that their ineodvement in the
stated on t hei r fonnaldeBydet teealth dorssultafian o
serve the public by using the was extremely limited, although
best science, taking responsive  they were only two of five ATSDR
public health actions, and pro- employees who ever saw the re-
viding trusted health information  port before it was released to
to prevent harmful exposures FEMA.
and disease related to toxic .
subst arATSDR isa sister 1he Subcommittee staff report
agency of the Centers for Dis- provides details on how Drs.

ease Control and Prevention Frumkin and Sinks, took con-
(CDC). certed efforts to mask or ignore

their own involvement in the for-
Top officials at ATSDR have maldehyde study and instead at-
denied involvement despite tempted to push the blame for
evidence to the contrary. In their fumbling of this critical public
interviews with Subcommittee  health document down the line to
staff and during testimony be-  others, particularly Dr. De Rosa
fore the Subcommittee at the and his staff. Dr. Frumkin re-

January 2009 issue

moved Dr. De Rosa from his position as Director of the
Division of Toxicology and Environmental Medicine in
October 2007. Dr. De Rosa had successfully held that
position for 16 years and the Subcommittee believes his
removal was in retaliation for his persistent attempts to

push the agencyds | eadershi

p t

actions to protect the publico:c

ronmental hazards.

In numerous instances both Dr. Frumkin and Dr. Sinks,

claimed that De Rosads staff
engageodo in the for malldfach Prd e
Sinks personally authorized

this work, and he acknowledged to Subcommittee staff
during interviews that he had directly stated to agency
staff that ATSDR should be
issue. Drs. Frumkin and Sinks used this false assertion
about De Rosa i just one of many i to help justify their

ffunsatisfactoryo performanc

in a memo to a senior CDC official in Oct. 2007.

Investigation and Oversight Subcommittee Chairman

Rep. Brad Miller s ai d, fiHoward Frumki n e
wer e every feder al empl oyeebds

Their failures left thousands of people exposed to toxic
levels of formaldehyde, and then they tried to push the
blame down the ladder. Federal employees deserve bet-
ter than that, and so does

For more information, including the staff report , please
see the Covwbpiiett eeds

=

Vou cawn
vun,
pu+ You
can't

Formaldehyde

I
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LawyerS Hope tO F|X Catas_ ting flexible pricing and prod-

uct development.

trophe - Related Insurance 2 impiore congress to enact
programs to increase the
PrOblemS availability of affordable in-
surance in areas of high ca-
tastrophe exposure as well
Insurance Journal, January 14, 2009 as improve the federal flood

o _ ) insurance program.
The nation's lawyers who deal with insurance issues are

developing policy recommendations designed to improve This proposal urges Con-
access to insurance coverage, reduce litigation over cover-gress to increase availability
age and mitigate future losses involving natural catastro- of affordable catastrophe
phes. insurance in vulnerable ar-

) o eas, without competing with
Insurance lawyers of the American Bar Association (ABAjhe private insurance mar-

see inadequate access to insurance, disputes over insur-ket. Any such measures
ance coverage, critical need for immediate access to cash,should protect taxpayers
devastating property damage as some of the problemsfrom inappropriate subsi-
that surface after natural catastrophes, from forest fires in djes, and ensure sufficient
Western states, to flooding in the Midwest and damage capacity exists before, dur-
from hurricanes or other massive storms in the East and jng and after catastrophes.

South. Any subsidies should be

The lawyers' recommendations include allowing private.tr"’ms’p"’lrent and not hidden

insurers to voluntarily broaden coverage for storm dam-::" lnts#era;c;eaggrsetsurAggltlour::
age; imposing federal standards on insurers for the han- tiny the National Flogd Ingur-
dling residential and small business insurance claims after 9 d
storms; putting the federal flood insurance program on a ance Program on a soun

sound actuarial basis; and stronger enforcement of build- actuarial basis, through such

. o changes as upgrading flood
ing codes and mitigation efforts. mapsg encourgging gitizens

The American Bar Association Section of Tort Trial andn flood zones to purchase
Insurance Practice has developed the series of proposals.flood insurance and requir-
They are to be considered by the ABA House of Delegatednd purchase of flood insur-

the association's policynaking body, when it meets in ance with mortgages made
Boston Feb. 1117. by statechartered financial

institutions.

Proposals include ones that:
3. Urge government to en-

1. Aim to broaden the availability of insurance protection courage capital markets to
for storm damage by eliminating the restrictions on insur- finance catastrophic risk,
ance providers. including supporting the
issuance of securities that
will limit the pricing of insur-
ance.

This proposal distinguishes damage caused by wind, wind
driven rain, flood and storm surge from other forms of
flood damage, for purposes of making broadened insur-
ance protection available. It would define floods as over-This urges a study by the
flowing water on areas of land that are normally dry, and U.S. Treasury Department of
storm surges as water being pushed toward the shore bypotential changes in federal

the force of winds swirling around storms. Storm surge laws and regulations to re-
coverage would be limited to damage directly caused byduce barriers to issuing ca-
the force of the storm surge, unless an insurer explicitly tastrophedinked securities,

chooses to provide broader coverage. The proposal recomreforms to state insurance

mends federal, state and territorial governments eliminate and public accounting rules
prohibitions or restrictions on private insurance providers to facilitate issuing such

making broadened coverage available for storm damage,
provided the insurers do so on a voluntary basis operating

: " . Continued 37
In competitive markets under regulatory systems permit- ontinued on page

January 2009 issue
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Wlndstorm Insurance fa”lng insulation, but not mold t he homeowner do e
remediation. to be fighting two separate
short for owners of lke - " wold she had insurance companies and two
organ was told she had geparate adjustors about
damaged homes the right to appeal. which part of the loss is flood
Instead, shebd %ndg\/mcgpagfsw% ghe
By Brad Woodard / KHOU TV/ Jan. 14, 2009 people so far "RAMEOWEE!  rfRESNO
to attorney Tony Buzbee for Rep. Craig Eiland said.
- . . assistance. Legislators are also expected
Rebuilding and recovery is an ongoing effort.
_ o ol tds a very IO afQcys on f"g‘tgt‘ﬁ disastey o
At first glance, Tiki |s]l a&é{ theredl 'béjtﬁo[]shndsturwn @ delpn Gties h o n

seemed to fare better than most. and thousands of lawsuits €°M€ up _Wlth matching funds
because of it. The issue :o be eI'Tgh'bli fo(rjfederal asst|s(;
really is that someone has ‘@NC€. 1he lund was create

OWhen we first pulled up, Ppaie tharhnnsuiagde tpremi-o LYo SRS TR (\)/’ed,b'c"

But that was just at first glance.

Morgan recalled. ums for years and years and monéy I it.
years, and in their time of § Ther eds no money
The reality was, her home was seriously damaged. n eed, t heyor epecalisd Vthen Eeglslaﬁure is
The biggest problem was water, but not the stuff rlsmg I nds of pr obldBswetreald theli&yila-
aid. tion. We created the account.
from below. ) 5
We just havenodt

Windstorm insurance is ex-
pected to be amajor topic
During the storm, the wind blew the water, and it came this_session among Texas
down the wall cavities into the interior and got all the insu- legislators.

lation wet.

The biggest problem was the water falling from above. money in it yet. And | think this
hurricane showed we desper-
ately need that m
said.

Many of them envision a

An independent inspection revealed another problem: more streamlined process,

Morgands house was full of g ¢f homeowners hav-
ing to deal with multiple ad-

0So the house needs to be Els#otrslfoﬁrﬁlultiple/bd)lid:iesof the exterior wal

the ceilings, the floor needs to be redone, d Morgan said.
oThere should be one adjus-

She said she sought bids from two contractors for the re-tor who comes out, because
pairs.

»” i
The lowest bid, the one she submitted to th&#exas Wind- ,
storm Insurance Associationwas for $67,000.

0ANd what 0s Windstorm of |
$13,000,6 Morgan said.

That is a fraction of what i oV
the years.

OWedve | ived in this hous pay
over $8,000 a year for insurance, because you have to

have three policies: fl ood m.
But your homeowner6s polic her
t wo, 6 Morgan said.

And the situation with the mold is equally bleak.

A Windstorm representative told Morgan mold was ex “J(

cluded under her policy, any

additional payments.

Windstorm said it covers the removal of sheetrock and
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Judge dismisses
hurricane

insurance lawsuit

AP
Dec. 17, 2008

A federal judge on Wednes-
day dismissed an antitrust
lawsuit Louisiana's former
attorney general filed
against some of the nation's
largest insurance compa-
nies after hurricanes Katrina
and Rita.

The suit, filed in 2007 by
former Attorney General
Charles Foti Jr., accused
Allstate  Insurance Co.,
State Farm Fire and Casu-
alty Co. and other insurers
of conspiring to shortchange
policyholders after the hurri-
canes struck the Gulf
Coast in 2005.

The companies asked U.S.
District Judge Jay Zainey in
New Orleans to throw out
the case, which Attorney
General James "Buddy"
Caldwell inherited from Foti.
Zainey said he agreed with
insurers that the suit failed
to present evidence of a
conspiracy among compet-
ing companies.

"So does this conclude this

litigation?" Zainey asked
after ruling.
"Yes," responded State

Farm lawyer Wayne Lee.

Caldwell spokeswoman
Tammi Arender Herring
could not say whether the

ruling will be appealed. "We're going to have to
confer with the attorneys to see where we go
from here," she said.

Foti teamed up with private lawyers to file the
case about a month after he finished third in an
October 2007 primary, ending his re-election
bid. The suit accused insurers of working to-
gether to fix prices, manipulate storm-damage
estimates and low-ball claim payments.

"We felt these allegations were completely un-
founded from the outset, and we're pleased the
court today agreed with our position," said State
Farm spokesman Phil Supple.

"Allstate agrees with the judge's ruling to dismiss
the case,” said company spokesman Mike
Siemienas. "As we stated from the beginning,
these are unfounded allegations."

Also named as defendants in the suit were La-
fayette Insurance Co., USAA Casualty Insur-
ance Co., Farmers Insurance Exchange, The
Standard Fire Insurance Co., Xactware Solu-
tions Inc., Marshall & Swift/Boeckh and
McKinsey & Co.

Foti's suit accused McKinsey & Co., a consulting
firm, of advising insurers to "stop 'premium leak-
age' by undervaluing claims using the tactics of
deny, delay, and defend."

"It runs much longer than simply Hurricane
Katrina ," Alex Watkins, a lawyer for Caldwell's
office, told Zainey. "Hurricane Katrina was the
focus of everyone because there were so many
claims."

Lee, the State Farm lawyer, said the suit makes
"simple breach-of-contract" allegations that don't
support claims of a price-fixing scheme.

"There is no price-fixing. There is no antitrust
conspiracy," Lee said.

In April, Zainey rejected a request by Caldwell's
office to transfer the case to state court, where
Foti originally filed it. The 5th U.S. Circuit Court
of Appeals in New Orleans upheld that ruling.

January 2009 issue

U.S. District
Judge Jay
Zainey was
appointed to the
bench in 2002
by George W.
Bush.

Figures.

Federal judges
are appointed

nf or

POA
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Insurers Dodge and Last May the FTC (Federal Trade CommiSSion)‘equest may put the persona|

Weave as Feds Circle

POA
Jan. 1, 2009
Remember the old joke about
the husband caught cheating
on his wife?

His wife walks in on him while
heds with anot
jumps out of bed and denies
the other woman is even pre-
sent. The husband actually
gets mad at his wife for not
believing him and angrily asks
his wife, 0Who
beli eve Me or

Insurers took notice of that old
j oke and per
s wi ticdivérting the blame
to the victim instead of them-
selves.

Snnéir teslin)(oﬁyndgfen&n%
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(Al A) cl ai ms t he

ordered nine large insurance companies to jnformation of policyholders in
produce information about how they calculate jeopardy. Ironically, the AIA
property insurance rates in order that the FTC spokesman says the insurers
could better study how credit scoring impacts are only concerned about pro-

availability and cost of insurance.

A credit score is similar to a credit rating.

The insurance companie

Qager bee go,ﬁging the pIg
uction of such specific in
formation for years bu

these scores have allowel

insurance companies to charge higher premi- Automobile

ums to those deemed high risk.
ar ou 01l
Agcar&ng ¥o msura%ce mgu%:r S

t o
Spokespeople
ir 'use of credit

tecting their policyholders.

Those insurers taking the big-
gest stand again
compulsory process are State
Farm, Nationwide, Allstate,
Travelers Cos Inc., Fire Insur-
ance Exchange
Chubb Corp., United Services
Association,
American Family and Liberty
Mutual. Eight of the nine insur-
ers |isted place
policyhol deré as

&

scoring, if a policyholder has a low credit score, jty \when a claim is filed, ac-

ftheycare gngre likedytorilg a claim.

Taking a page out of the cheating husband
handbook, the American Insurance Association

cording to a Policyholders of
America rating.

Stealth Insurance

Bailout Began Long

Ago Without Public
Notice

POA
January 1, 2009

Most Americans
strongly oppose bail-
ing-out failing institu-

tions with taxpayer
money. But, what

<

most people have not
realized, a secret bailout has
been underway for the last
eight years. More shocking than
that, the bailout directed tens
of billions of taxpayer dollars to
otherwise healthy institutions.

An Infrastructure Enabling
Thievery

Almost all property insurers
(such as Allstate, State Farm,
Nationwide, Farmers, USAA,
etcé) are autho

service flood policies underwrit- d u mp e d

mu c h of their (o

ten by FEMA as well as the prop- responsibilities onto the taxpayer.

erty and casualty policies they

underwrite for themselves. The Speci fically,

|l etds say

private carriers are paid approxi- and driving rain entered the home through the
mately 33% of the flood policy damaged rooffi damage costing $200,000 to
premium because they sell and repair. Additionally, a half an inch of rain water
adjust flood claims if and when a Swept through the first floor of the home be-
flood claim is made. FEMA has no cause of local floodingfi costing $30,000 to

adjusters and rely solely on the repair.
private carriers to determine pay-
outs when a flood claim is made.
The Scam

Now, |l et &s assu
and a home, insured by Allstate,
and sustainsboth wind and rising
rain water damage.

i me

Al'l st ateds
cifically covers wind damage and
the flood policy specifically covers
rising surface water (rain, storm
surge, etcé).

since 2004.

when

The Allstate policy should pay $200,000 and
FEMA should pay $30,000. But, the Allstate
rgaid adé'luster qurgprs tmhe thiIret$2s30,000 onto
EMA 4nd Rllstate skates away scbee at a
t

itdés rolling i

When Congress questioned the director of the

National Flood Propram about thiSéaractice, he
homeowcpe.rs eooo 1 .C S -
admi tt i

tYh a pens. And

cost the taxpayer more than $25 billion just

T hppa i@ Hdpefuf theedbam@ admikistration will

justers sent out by Allstate are eject to put an end to this stealth bailout prac-
paid by Allstate and have alle- tice. The taxpayer must finance enougknown

giance to Allstate. During the last n 3 | out s

eight or so years, adjusters have

rized to sell and

; we donot need

pants in secret bailouts.
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Insurance

Company

Says Fire
Victims Died
Of 'Pollution’

By Carl Willis,
Click2Houston.com

A Houston family is still
in the healing process
after one of their loved
ones was Kkilled in an
office building that was
set on fire last March,
and they said they feel
like an insurance com-
pany is trying to victim-
ize them again, KPRC
Local 2 reports.

For Jerome Ellis, the
difficult part is dealing
with all of the unful-
filled promises.

"She made a promise
to see my niece get
married and have chil-
dren," said Ellis. "She
couldnt keep that
promise, not at any
fault of her own. Now
it's time for other peo-
ple to keep their prom-
ises."

Ellis said he believes
the decision makers at
Great American Insur-
ance are not upholding
their end of the deal.

According to a recent
legal request filed in a
Houston federal court,
the insurance com-
pany claims the smoke
that killed Marvin

Wells, Jeanette
Hargrove and Shana
Ellis was pollution.

The company said it
does not believe the vic-
tims' families should be
compensated.

"The name of the com-
pany is Great American
Insurance, so what |
want to know is, is this
how you insure great
Americans?" Ellis asked.
"My sister was a great
American."

The insurance com-
pany's spokesperson
said that it is company
policy not to comment
on pending lawsuits.

Court documents
showed that Great
American has claimed
that  damages and
deaths caused by pollu-
tion, including smoke,
are excluded on the in-
surance policy.

"They're trying to use
this as a tactic to get the
plaintiffs to settle for less
money than what they
should. With the scare
tactic being there, there
may be no money for
you at all if this pollution
exclusion actually ap-
plies,” attorney Randy
Sorrels said. "It's appall-
ing."

This comes after Misty
Ann Weaver, agreed to
a plea deal. She was
sentenced to 25 years in
prison on three counts of
felony murder and one
count of arson.

The former vocational

nurse claimed she set
the fire to hide the fact
that she failed to meet a
paperwork deadline for
an accreditation audit.

With the challenge of
winning in court behind
them, the victims' rela-
tives said they shouldn't
be forced to face yet an-
other obstacle.

"l think (Great American)
should sit down and re-
think their maneuvering
and their posturing be-
cause there are people's
lives and the future of
their lives at stake," Ellis
said.

The matter could go to
trial as early as February
of next year.
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Some Insurers Putting Up
a Fight

CBS TV (Albany)

It's weather events
like last week's big
ice storm that make
homeowners thank-
ful they have insur-
ance. But what if
your home was
damaged and your
insurance company
refused to help?
Some homeowners
tell CBS 6 News
they find them-
selves  fighting
harder than ever for
the coverage they
say they deserve.

Homeowners like
Sherry and Max
Traver in Lake
Luzerne. A pipe

had broken in their
finished basement,
but since neither
Sherry or  Max
spend much time
down there, they
were unaware of it.

"The mold was this
high," Max says, as
he points shoulder
high to a wall stud
in the basement.

It didn't get that way
overnight.  When
they discovered the
leak they contacted
their insurance com-
pany, New York
Central  Mutual,
which sent in an
adjuster.

"She looked around,
took some pictures,
"Max said. "Said we
don't cover this.

Went out the door
and out the driveway
she went."

Sherry recalls, "We
were told we should
go downstairs more
often."

The fight was on.

A fight like the one
Bob Flansburg was
having in Amster-
dam.

"I could not believe
it," Bob says.

The upstairs tenant
in Bob Flansburg's
rental property failed
to report a leaky
pipe and by the time
Bob realized what
was going on, the
mold was hard to
miss.

Bob says his insur-
ance company, Erie
Niagara, wanted to
reject his claim alto-
gether and has
since agreed to re-
build 3 of the 7 af-
fected rooms, but
just clean and paint
the rest.

Both he and Travers
have wondered if the
poor economy may
have insurance com-
panies holding onto
their cash tighter
than ever.

One insurance pro-
fessional that spoke
with CBS 6 says he
won't pin it directly
on the economy but
admits in the past 2
years, there has
been more "hoop
jumping" for home-
owners to go

The Policyholder Advocate January 2009 issue

through and that
claims are increas-
i ngly fi
managed".

With that in mind,
Bob Flansburg got
himself a hired
gun. Mike Hoffman
from Capital Public
Adjusters.

Hoffman calls him-
self the opposite of
regular  insurance
adjusters. They
look out for the
company. He looks
out for you.

His advice to any-
one filing a claim is
to "try and take
charge. This is your
claim its not the
insurance compa-
nies claim. The in-
surance company
has every right to
look at the dam-
ages and evaluate
the damages for
their benefit. Do the

same. Get your
experts involved
day one."

That's what Bob

did. And now Mike
handles most of the
headaches.

But for the Travers,
the headaches and
the heartache are
still their own.

Since interviewing
the couple, they
received their first
check from New
York Central Mu-
tual. It's  not
enough, Max says,
but it's a start.

Page 12
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2008 Year in Review
By Mark R. Garbowski

An attorneyds
year in insurance (or any
field) would normally be ex-
pected to focus on legal de-
velopments, including new
major court deci-sions. In
2008, however, the eco-
nomic developments of the
third and fourth quarters of
2008 took center stage.
Economic Contraction and
Subsequent Claims
The major risk event in the
economy in 2008 relates to
the market loss and bank
failures due to the subprime
mortgage collapse and gen-
eral financial meltdown.

Lawsuits have been insti-
tuted against investment
banks, investment advisors,
banks, mortgage compa-nies
and virtually everyone in-
volved in the securitiza-tion
of mortgages. Many such
claims may be covered un-
der standard insurance poli-
cies already purchased prior
to the financial crisis. Poli-
cies already purchased may
cover costs of defending the
lawsuits and costs of settle-
ments or judgments in the
lawsuits.

Depending on the lawsuit,
coverage may be found in
Directors & Officers (D&O)
insurance coverage, profes-
sional liability (E&O) insur-
ance coverage, fidu-ciary
liability insurance, or finan-
cial institution bonds (FI
bonds). Each of these poli-
cies cover the corporate poli-
cyholder and its managers,
officers, and general part-
ners against losses due to
unintentional or negli-gent
acts, errors, omissions or
fraud.

Insurance Industry Bailout(s)
In September, the Federal
Government provided a sub-

stangal badout pazkage ttoh
American International

Group, Inc. (AIG), the parent
company to a vast family of
companies whose primary
busi-ness is selling insur-
ance products. The terms of
the deal have and the
amount of money involved
has changed, and increased,
since the original deal. As
part of the deal, the govern-
ment is set to obtain a sig-
nificant equity stake in the

company. Rumors of finan-
cial difficulty have sur-
rounded certain other com-
mercial insurance compa-
nies. Many policy-holders
are prudently checking the
soundness of all their insur-
ance providers as they re-
new for the coming year. The
AIG situation also brought
atten-tion to Credit Default
Swapdia product similar to

insurance but subject to

considerably less regulation.

Legal Developments

Even with all of the above,
most attorneys cannot resist
noting some of important

legal developments in their
field. The following is not
comprehensive, but does
cover some of the highlights:
As noted previously in this
space, New York has had
three important develop-

ments in insurance law in

2008. The first was the deci-
sion in the Bi-Economycase

that allowed policyholders in
New York to recover conse-
quential damages from their

insurance company, a right
long enjoyed by policyhold-
ers in other jurisdictions. The
second New York develop-
ment was the Elacqua v.

|l ated New Yor
business acts and practices
law, specifically General
Business Law § 349. The
final New York development
@as the passage ofa bill to

relaxfiin  certain  circum-
stancesiN e w
strict rules that allow insur-

ance companies to avoid
coverage when notice of a
claim or occurrence is late,
even if the insurance com-
pany was not preju-diced by
the delay. New York has now
joined the majority of states

in imposing a prejudice stan-
dard for late notice denials

when the statute applies.

Other states had significant
Supreme Court decisions
regarding insurance issues.
Two come from Texas:

In January, the Texas Su-
preme Court similarly re-
jected the rule that prejudice

is irrelevant to late notice

and held that

failure to timely notify its

insurer of a claim or suit

does not defeat coverage if
the insurer was not preju-

di ced
The Hanover Insurance
Company The next month,
the Texas Supreme Court
ruled in Fairfield Ins. Co. v.
Stephens Martin Paving, LP.
that Texas public policy does
not bar insurance coverage
for punitive damages under
some types of workers' com-
pensation and employer's
liability insurance.

Mai neds
an important decision on

insurance company efforts
to rescind policies based on
alleged misrepresentation in
the policy applica-tion. To
succeed in such an effort,
the Court ruled, in Liberty

Ins. Underwriters, Inc. v. Es-

Physici andedsion nid& pPfeRagkner that an

ruling that an insurance
companyos
a policyholder of a right to

independent counsel vio-

Insurance company must

fai IPRVeefraud, qinclyding jth

e
elements of materiality ans

actual reliance on the mis-

hi ghes

kejiressentdtienc ey pthei insaer-
ance company. On the other
hand, the insurance company
can rescind even if the mate-
rial misrepresentation was
made in an earlier policy appli-
cation for which the current

Y or k dmolicy was rayenewal. Even if

the renewal application did
not include the misrepresenta-
tion, the insurance company
can be entitled to rescission.

I n Washington,
highest court ruled in October
that an insurance company is
bound by the factual findings
of a reasonable settlement of
an under-lying liability claim
when a coverage determina-
tion depends upon those
same facts. In Mutual of

Enumclaw Insurance Co. V.
T&G Construction Inc. and
Villas at Harbour Pointe Own-
ers Association the Washing-
ton Supreme Court deter-
mined that a good faith settle-

m%”% fftaQ”SRess e ePgligys
h o erds damag
the insurance company has

not acted in bad faith, and
noted that several other state

b y Aldirc] va yOUTES aggeed.

Mark Garbowskiis a senior
shareholder and member of
Anderson Kill o
covery group, with particular
experience in profes-sional
liability insurance, directors
and officers (D&O) insurance,
fidelity and crimeloss policies,
Internet and hitech liability
insurance issues.
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Special Report: Coverage for Dummies:

Just because it is called a fig
TheTOpTen grill o6 does not mean that y ou
By Randy J. Maniloff and Jennifer Wojciechowski pour gasoline on it when it does
not light. United States Liability
Reading a lot of insurance coverage cases makes you Insurance Co. v. Harbor Club,
realize that some people do really dumb stuff. Their not- Inc., 2008 Mass. Super. LEXIS
to-be believed behavior causes injury, a lawstuit is filed 152 (injuries did not arise out of
and then comes the inevitable insurance claim. The re- the ownership, maintenance or
sults are mixed, but more often than not courts do not use of the policyds designat e
allow these tomfools to pass the buck. premises).
I n past years 1 6d come acr o&s oDefensecofvedtolaesle bi zarre cases,
shake my head in disbelief, maybe send it to a colleague dle school student, under his
under the heading - You wonodt bel-iand eparentsih@neowners policy, for
then move on to whatever it was | was doing. But this injuries that he caused to a
year, instead of dismissing these curiosities, | collected t eacher 6s aide when she was
them, with the idea of using them for a new segment in  struck by a garbage can that he
the annual insurance coverage Top Ten. In no particular threw during a food fight in the
order (except the first one happens to be my favorite)) caf et eri a. Son, ités called a
here are ten decisions from 2008 that demonstrated that fight for a reason. Medrano v.
mom was right T you wondt be happy SiataFarn FirelkgCasualyo)Co.e an
eye out. 863 N.Y.S.2d 480 (A.D. 2008)
(defense owed because the
1. General liability coverage not available to a moti- allegations of negligence in the
vational speaker for injuries sustained by a program par- complaint implied that the inju-
ticipant when, at the repeated urgings of the speaker, the (jes were unintentional).
participant attempted to break a board with her hands.
Ouch. Reese v. Alea London Ltd., 2008 U.S. Dist. LEXIS 7. No coverage owed to
29951 (D.S.C.) (Participant Exclusion and Professional an insured minor, under his par-
Services Exclusion precluded coverage). ent so homeowners policy, for
kicking his friend twice in the
2. Coverage owed wunder a hgcpomeaqtgym@afniﬁgs thft onlsi cy to
an insured who miscalculated the force needed tothrow § y i endéds si st er did not | i ke
someone in a swimming pool and the person instead Yup, that should make the sis-
l anded on the pool 6s step @&fife hilhthdwt ArheficArfNa-S €eri ous injury.
State Farm Fire & Casualty Co. v. Superior Court, 164 tjgnal Property and Casualty
Cal. App. 4th 317 (2008) (coverage owed because the Company v. Hanna, 2008 U.S.
insured was only intending to get the person wet). Dist LEXIS 17986 (coverage
3. No coverage owed under a general liability policy precludetd becags% the injury
for an insured who injured an old friend by saying hello to was not cause y an accl-
him using his #§plaginghiminradeadr 8% i ngo
lock and squeezing while simultaneously asking how he g Choice of law will deter-
was doing. Sanford v. Century Surety Company, 2008 mjne if coverage is owed to in-
U.S. Dist. LEXIS 25729 (S.D. Miss.) (coverage precluded  syred corporations for injury
because the injury was not caused by an accidentand the  and death caused by violent
assault and battery exclusion applied). offenders that they hired to sell
4. Homeowners coverage not available for injuries Imagalzmes door-toc-door. Nauti-
sustained by a party guest when the host used gunpow- us Insurance ompany V.
der as a propellant to fire a potato gun (and another guest Reuter, 537 F.3d 733 (8th Cir,
8 prope P 9 .( g 2008) (coverage dependent
was killed). Kiser v. Coffee, 2008 Ohio App. LEXIS 4350 X ge dep
o upon interpretation of
(coverage precluded because injury was reasonably ex- . : .
pected to result from an intentional or criminal act). hoccurrence, o which is based o
a choice of law determination to
5. No coverage owed to an insured restaurant for be resolved on remand).
injuries caused by the explosion of a gas grill at a tailgate Page 14
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party at a Jimmy Buffet concert.

Continued on page 15



The Policyholder Advocate January 2009 issue

Coverage for chest. Shelter Mutual Insurance Company v. Wheat, 2008
Dummies: U.S_. App. LEXIS 193 (10th Cir.) (co_verage precluded because
Top 10 the injury was not caused by an accident).
Continued from page 14 .
10. Defense owed to a karaoke singer, under a homeown-
ers policy, for injuries caused by an ice cream scoop that flew
9. No coverage owed out of her hand while dancing an

to an insured whose hand s nger 6s ver si oNatioowide Mitual Firerinsur-d e n t
became stuck in a sliding  ance Company v. Kim, 2008 Ga. App. LEXIS 1241 (defense

glass patio door during an  owed because of the negligence allegations i which the court
altercation.  Insured shot  acknowledged were suspicious).

the glass only in an effort to

free his hand fhe Bafd thihgeistthstheré &ill surely not be any problem find-

sion) and the bullet rico- ing ten cases, just like these, for the 2009 edition of this com-
cheted, hitting a women  mentary.

inside the house in her

About the authors: Randy J. Maniloff is a Partner in the Business Insurance Practice Group at White and Williams, LLP in
Philadelphia. He concentrates his practice in the representation of insurers in coverage disputes over various types of
claims. Maniloff writes frequently on insurance coverage topics for a variety of industry publications and his views on such
issues have been quoted by numerous media includinfhe Wall Street JournalThe New York TimesUSA Today
Associated PressDow Jones NewswiresThe Philadelphia Inquirer, The TimeBicayuneand The National Law Journal
Jennifer Wojciechowski is an Associate in the Business Insurance Practice Group at White and Williams, LLP in Philadelphia.
She concentrates her practice in the representation of insurers in coverage disputes over various types of claims. Allfuse o
the first person are references to Maniloff. The views expressed herein are solely those of the authors and are not
necessarily those of the firm or its clients.

The Ten Most Significant  Metropolitan Life Insurance Company v. Glenn T United
States Supreme Court found dual-role ERISA claims administra-
Insur.a.nce Coverage tors/insurers are presumed to have a conflict of interest, but left
Decisions of 2008 the i mpact of such a conflict fApa
) ) ) prepared by Elizabeth Venditta, Chair of the White and Williams
(listed in order that they were decided) | ito Health, Disability and ERISA Practice Group.

By Randy Maniloff Allstate Insurance Company v. Wagner -Ellsworth i Supreme

Court of Hannah Montana gave emotional injury a second iden-

TOP D. Jered Webhb \ty- b&dilytinjuty.e District of Columbia Court of Appeals did the
Supreme Court of Arizona put  same.
the heat on ins

ur.ance alﬂent 0s,
Indian Harbor Insutance Company v. Valley Forge Insurance

making their E&O policies e e .
ﬁ insurance of last resort. Su- ©roup 1 Fifth Circuit: Valley Forge demonstrated how insurers
- : preme Court of Florida raised can save a lot of Washingtons on additional insured claims.
Lls . the temperature as well. Ulico Casualty Company v. Allied Pilots Association i You
El acqua V. Physciac”iéatnscﬁreF@et-e coverage by <clich®.

plained what the common refrain about waiver and estoppel

ciprocal Insurers 1 New York
really means.

Appellate  Division:  Tough
medicine for insurer that faled ponges Buil ding Supply, Il nc. v. O
to address an ipf§ Y rSEpfeMe Codrt! 0B Thkas shot down the manifestation

to independent counsel. Ifthe  {rigger for construction defect claims.
decision made it there, it can

make it anywhere. Collins Holding Corporation v. Wausau Underwriters Insur-

ance Company i Supreme Court of South Carolina provided a
Auto -Owners Insurance  simple solution to the duty to defend conundrum for faux-
Company v. Pozzi Window negligence causes of action.

Company i Supreme Court of

Florida was a pane for general ~ Whole Enchilada, Inc. v. Travelers Property Casualty Com-
contractors seeking coverage pany i Pennsylvania District Court took a bite out of FACTA
under t he ﬁsubc“f?ggtibr{actor ex-

ceptiono t o t he Ayour wor ko

exclusion. Page 15
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AlIG's rescue
has a long way
to go

When will the govern-
ment's costly bailout of

the deeply distressed
insurance giant be over?

Don't expect it to be

anytime soon.
By Carol J. Loomissenior editor at
large, Fortune

NEW YORK (Fortune) --
Within  insurance giant
American International
Group, but known to only
a few people, is some-
thing irreverently called
the "kill list."

It was created by AIG's
controller, David Herzog,
on Tuesday, Sept. 16, the
wild day when the com-
pany plunged toward
bankruptcy only to be
bailed out instead by the
U.S. government. Very
late that night, Herzog,
then 48, sat in the com-
pany's New York City
headquarters, brooding
about the day's events.

Robert Willumstad, CEO
for only three months, had
learned from the Federal
Reserve that he was out,
on the theory no doubt
that the government can't
extend an $85 billion
credit line to a company
and leave things in the
hands of existing manage-
ment.

The AIG board had been
told that the new CEO
was to be Edward Liddy,
who had decades before
overseen a Sears Roe-
buck restructuring and
then become head of a

Sears spin-off, Allstate Insurance. More im-
portant to the crisis at hand, Liddy's career
had made him a business friend of Secretary
of the Treasury Henry Paulson and a mem-
ber of the Goldman Sachs board.

Minutes before midnight, at 11:54 p.m.,
Herzog - called by one former AIG officer "a
prince, a straight shooter" - wrote a short e-
mail to the deposed Willumstad, first thank-
ing him for having stepped up months earlier
to the "difficult challenge" of running the
company.

Then Herzog flung his e-mail grenade:
"Before you leave, | ask only one thing.
Please clean the slate for Mr. Liddy. | urge
the following dismissals immediately."
Herzog next listed the names of one vice
chairman, two executive vice presidents, five
senior vice presidents, and one vice presi-
dent. AIG's general counsel was in the pack,
and so were the heads of finance, invest-
ments, strategic planning, risk, credit, and
human resources.

These executives, according to Herzog,
"have shown ... a clear pattern of ineptness
that contributed to the destruction of one of
America's greatest companies. Please, don't
make Mr. Liddy figure this out on his own."
Herzog thought AIG's 120,000 employees
deserved better than that and also "some
sense of accountability" for what had hap-
pened. "We need leadership," he said, "and
these individuals are simply not leaders."

In the one day before Liddy took over, the
authority-shorn Willumstad did not fire any of
Herzog's designees. In Liddy's regime, two
have left. One was Richard Scott, a senior
vice president, and the other - the highest-
ranking executive on the list - was vice chair-
man and chief financial officer Steven
Bensinger, to whose CFO job Liddy pro-
moted Herzog. The remaining seven execu-
tives on his list still work for AIG, as five of
them did in fact for longtime chairman Mau-
rice "Hank" Greenberg (who was forced out
by the board in early 2005) and his succes-
sor, Martin Sullivan (ousted last June).

Asked in mid-December about the midnight
blast of David Herzog, new CEO Liddy says

January 2009 issue

Autos and homes were Liddy's insurance
beat at Allstate. The vastly more complex
world of AIG has left him dealing with
problems of enormous depth.

it was "one of many information
points" he had looked at on his
way to making his own deci-
sions about people. Herzog
himself recants. "At midnight,"
he tells Fortune, "after watching
a great company crumble, and
along with it nine years of my
life's work, | sent an emotional
and rash e-mail that | deeply
regret. It was a product of frus-
tration and fatigue. | disavow it
completely, and | have apolo-
gized to my colleagues.”

That e-mail was given to For-
tune by someone who knows
AIG well and thought that any
article about its present and fu-
ture should take note of man-
agement's long-running contri-
bution to its extraordinary prob-
lems.

Deciding to publish the e-mail,
we sought reactions from the
nine people Herzog named.
One person, Brian Schreiber,
head of strategic planning, ac-
cepted our invitation to com-
ment. He says angrily that after
learning of the e-mail, he asked
continued on page 30
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Got Mold? A Brief adopted a universal mold exclusion and began inserting lan-
Guide to Liabilit d guage implementing that exclusion into form policies. Since
uige to Liability an 2003, virtually all property and liability policies have contained

Notice Requirements mold, microbial matter or fungus exclusionfs] In addition,
some companies have attempted to deny mold claims based
on the absolute pollution exclusion that became prevalent in
1986, though there are strong arguments why mold does not
fall within this exclusion[7]

By Steve Jones

Thousands of moldelated lawsuits
have been filed in the United States
during the last decaddl] Prior to
2000, most mold claims were rou-
tinely settled for relatively nominal
amounts of $5,000 or less. Today,

Based on the ongoing prevalence of mold claims and litigation
and the significant amount expended on mold remediation,

mold issues or the need for mold and microbial remediation.

January 2009 issue

this article collects some of the applicable law on mold and Steve Jones, a partner with

makes some recommendations for parties who are facing Marten Law Group, is the
chair of t he f

department. He has handled

mold claims by commercial devel- General Background on Mold complex environmental

opers and homeowners routinely

- ) - litigation for both public and
exceed $100,000, and some are Mold spores are ubiquitous; however, not all varieties of mold private clients for 15 S/Bears.

resolved for much higher amounts. are toxic[8] The term ot oxic mol d6 &&d R Rrticlid ex

] duce mycotoxins, which are chemicals that produce allergic j, |itigation arising under
In 1994, the Centers for Disease reactions in humans[9] The most recognized variety of toxic CERCEA the Cleagn Water

Control and Prevention was algrted mold is stachybotrys chartarum.
t o a oclustero of i ants who had

Act, the Federal Torts Claim
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r

m

h

died from acute pulmonary hemor- 0 Si ck Buil ding Syndromed s Ag’t,eaﬁderppée§eptipg Cg\em ribut

i i exposure to mold byproducts and is most widely associated "
rhage in Cleveland, Ohif2] A study p yp y waste and nuisance issues.

conducted among those cases de- with stachybotrys, though other molds can produce the my-
termined that there was a relation- cotoxins that cause the conditioffl0] Typical allergic reac-

ship between water damage in tions are sinus irritation, hay fever or asthma, though more
homes, the presence of mold, and serious reactions have been reported at elevated exposure
the incidence of acute pulmonary levels[11]

hemorrhage[3] These studies

alarmed the public health commu- There Are Currently No Legally Enforceable Stan-

nity, and triggered investigations by dards for Exposure to Mold

government agenciegd] There are currently no federal standards establishing limits for
Since that time, evidence has Mold exposure, nor do most states expressly regulate mold
emerged Ca"ing into question the eXpOSUI’e. For eXampIe, Wh|le the Washington State Depart—
causal relationship between expo_ ment of Health has mold information on its WebSItE,gl and
sure to mold and the most serious Makes specific reference to the potential health effects of
lung injuries[5] In addition, inde- €Xposure to stachybotrys chartarurfl3] there are currently
pendent review bodies have No Washington state standards establishing limits for mold
backed away from the most trou- €xposure. The State of Oregon has not adopted exposure lev-
bling of the st £lgforeasystypecohmold| and theoQregon OSHA website con-
advising government agencies tof i rms that it odoesndt have
adopt the position that the current t he qual i ty [14 fThe lack boemforceable istané
science does not support a causal dards makes the area ripe for litigation, with some plaintiffs
link between exposure to stachy- claiming personal injury at very low exposure levels.

botrys chartarum and lung injury.
Notwithstanding these statements,

mold litigation continues to eX- Eyen without established exposure limits, some states have
plode, and a discovery of mold of- aqopted notice requirements when mold is discovered in com-
ten leads to costly remediation mercial buildings. In Washington state, for example, landlords
projects. are required to notify tenants about mold and supply them
. . with information. Washington State Residential Landlord
Insurance Exclusions Since Tenant Act, RCW 59.18. The relevant portion of the statute
2003 was codified at RCW 59.18.060(12), which requires landlords

From 2001 to 2003, the cost of 1O

mold claims more than doubled. (1) proyide tenants with information provided or approved by
U.S. insurers paid out $1.3 billion in the department of health about the health hazards asso-
mold-elated claims in 2001, and ciated with exposure to indoor mold. Information may be

m?rtedthlalj $3 ;’(‘)Ig‘;n Ain m0|dlt provided in written format individually to each tenant, or
related claims in . As a resu may be posted in

of a sharp increase in mold claims,
in 2003 the insurance industry continued on page 39

Notice Issues Regarding Mold

litigation involving soli

regulations that
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Mould Toxins More Prevalent And Hazardous Than Thought

by sciencedaily.com

ScienceDaily (Dec. 9, 2008) 8 Mould toxins in buildings
damaged by moisture are considerably more prevalent than
was previously thought, according to new international re-
search. Erica Bloom from the Division of Medical Microbiol-
ogy at Lund University in Sweden has contributed to re-
search in this field by analyzing dust and materials samples
from buildings damaged by mould. Virtually all of the sam-
ples contained toxins from mould.

APreviously it was <c¢cl ai med
does not necessarily mean that there are toxins present.
But they are! On the contrary, we can assume that wher-
ever there is visible moul
says Erica Bloom.

And toxins produced by mould are more potent than was
previously thought. It has now been shown, for instance,
that mould toxins (mycotoxins) not only directly kill cells but
can also affect immune cells in a way that increases the
risk of allergies. Even incredibly tiny amounts of these tox-
ins can do this, as little as a few picograms (a picogram is
one millionth of a millionth of a gram).

New research also shows that mould releases extremely
small particles that remain suspended in the air, and can
get into our lungs much more easily than the spores that
have previously been focused on. This can increase expo-
sure to mould and mycotoxins hundreds of times over com-
pared with previous calculations. And mycotoxins have fur-
ther been shown in laboratory studies to have a synergistic
effect: the effect of two toxins is not merely 1 + 1 but much
greater.

Using methods from analytical chemistry, Erica Bloom ana-
lyzed dust sample and samples from construction materials
such as molding, drywall, and wallpaper from buildings
damaged by mould. She acquired nearly all of the samples
from professional damage assessors.

i We | o o k7ditfereattmyc6toxins and found them in a
majority of the samples. And since there are at least 400
sorts of mycotoxins, what we have seen is probably just the
tip of the iceberg, o she

Mould in buildings is a phenomenon that has been known
since the times of the Old Testament. In Leviticus mention

is made of spots that constitute fAa fretting | eprosy 1in
house, 0 and should be scraped off and thrown away Afi
some unclean place. 0

AActuall vy, we havenot made al l t hat much progress today, c
mai ntains Erica Bl oom. iwe know that people are si cPkgelned

d 1

by buildings damaged by
moisture, but whether this
is primarily caused by my-
cotoxins, bacteria, or gases
given off by the moist build-
ing materials
know exactly. We should
therefore observe the prin-
ciple of caution and reno-

vate athe building asoscanur r ence of

as a moisture problem or
moul d i s
ther e
After she defends her the-
sis on December 6, Erica
Bloom will start working
with  indoor-environment
issues at the IVL, the
Swedish  Environmental
Research Institute. Her
thesis director, Lennart
Larsson, is continuing his
research with the Lund
team, for example partici-
pating in a major EU pro-
ject on indoor environ-
ments in schools and their
possible connections to
asthma and allergies.
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. . to determine an association with many health
National Center for Healthy Housmg releases effects, including asthma development, dyspnea,
stunning report airflow obstruction (in otherwise healthy per-

sons), mucous membrane irritation syndrome,
and pulmonary hemorrhage in infants. These
results are not applicable to immuno-
compromised persons, who are at increased risk
for fungal colonization or opportunistic infections.

Housing Interventions and Health: A Review of the Evidence
January 2009

The National Center for Healthy Housing just released its report  Molds not only have allergenic effects, but can

entitled fAHousing Interventions aghdle tbke drlirfitdht effefts. B/RIehéeGrn O f
denceo. occupational studies suggests that exposure to

_ o mycotoxins can result in mucus membrane irrita-
Buried within the 92-page report, the agency acknowledges that tion, skin rashes, dizziness, nausea and immuno-

mold can cause illness in previously healthy individuals. Perhaps of  suppression (Burge and Ammann 1999). Fungi
even greater import is the agen asdpoddcd iffidritsNsdch hshrdidrobial WdRdled 1 s

all ergen, it can also have toxi @grghheet scompDunmke h( BHPOCd)h
favorite | ine: A T hogicneoltlso no such dglhicnadn s2 St hat may be respor

buil dingd symptoms (Douwes
The specific language found in the one section of the report reads: al. 2005).

Fungi (Mold) and Excessive Moisture CLICK HERE for the full eport.

There is a broad body of epidemiologic and laboratory evidence
linking the presence of mold and moisture to poor health outcomes.
National and international expert panels have reviewed the evi- National Center for Healthy Housing
dence, finding consistently that both mold and moisture are associ-
ated with a wide variety of adverse health effects in both the gen-
eral population and in specific vulnerable segments of the popula- [ Housing Interventions

tion (Institute of Medicine 2000, 2004). From a public health and | 3nd Health:

prevention perspective these clinical findings point to the impor- | A Review of the Evidence
tance of controlling moisture sources within the home, correcting
water damage as soon as it occurs, fixing leaks promptly, and
safely cleaning or removing mold-contaminated materials promptly.

In indoor environments, mold originates from two sources, including
mold infiltrating from outdoors (e.g., through open windows), and
mold colonization on the interior of the home. Molds obtain nutrients
and moisture sufficient for growth from water-affected building ma-
terials such as wallboard and insulation materials, as well as car-
pets, furniture, and bedding (Institute of Medicine 2004; Woodcock
et al. 2006). The features of a home that increase moisture levels
and fungal growth include condensation on cool surfaces, water
intrusion from outside, and interior leaks. Mold exposure occurs
primarily as spores become aerosolized upon disturbance of a res-
ervoir. Recent research has shown that fungal fragments also con-
tribute to the respirable fraction of inhaled particles (Gorny et al.

2002; Green et al. 2005; Green et al. 2006). ] 2000
anuary

The fraction of current asthma cases attributable to dampness and | National Center for Healthy Housing
mold exposure in housing is estimated to be 21% (Mudarri and Fisk
2007). Although the precise causal pathway between mold expo-
sure, allergic sensitization or irritant airway response and asthma
development remains undetermined, exposure to mold is associ-
ated with the exacerbation of asthma related symptoms in sensi-
tized individuals (Institute of Medicine 2000, 2004). The IOM (2004)
report did not find sufficient evidence of a causal relationship with Page 19
any health outcome, and concluded there was insufficient evidence
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